Agenda Item No. 7a

A Albuquerque Bernalillo County
< Water Utility Authority

Meeting Date: June 26, 2019
Staff Contact: Kristopher Cadena, Principal Engineer, Utility Development

TITLE: R-19-16 — Authorizing an Agreement with PV Trails Albuquerque,
LLC for Water and Sewer Service for Unit 3A of the Trails subdivision

ACTION: For Immediate Action - Recommend Approval

SUMMARY: PV Trails Albuquerque, LLC is the Developer and owner of property
located in Unit 3A of the Trails subdivision, south of Paseo Del Norte and west of
Rainbow Blvd. N.W. The Property consists of a total of 103.97 acres of developable
land. The Property will develop in nine phases consisting of five single family residential
developments (212 units), three multi-family residential developments (900 units) and
one commercial development of neighborhood-scale convenience shopping,
commercial uses or low-density multi-family residential dwellings.

The property lies within Pressure Zone 5W in the Corrales Trunk in the former New
Mexico Utilities, Inc. ("NMUI") service area, outside the Water Authority's currently
adopted Water Service Area.

Under the proposed Agreement, the provision of water and wastewater service to the
Property represents no net expense to current ratepayers because service is contingent
upon the Developer: constructing Master Plan Infrastructure consisting of a major
transmission line and reservoir; paying its proportionate share of the cost of arsenic
removal and installing other necessary facility improvements consisting of distribution
and collector lines to tie into existing Water Authority infrastructure in the area.

All services provided within the development will be subject to the Utility Expansion and
Water Supply Charges current at the time of connection and as updated from time to
time. Reimbursement to the developer of the costs for the Master Plan Infrastructure is
available only from Water UECs collected as services are established for those
properties which benefit from the Master Plan Infrastructure.

IMMEDIATE ACTION: There is no July meeting, so the earliest this Agreement could
be approved without waiver of the second reading is at the August meeting. Time is of
the essence because the Developer has scheduled construction of the Master Plan
Infrastructure in 2019 to insure that federal tax incentives for investment in a federally
Qualified Opportunity Zone are available for construction activities in 2019.

FISCAL IMPACT:
None.



ALBUQUERQUE BERNALILLO COUNTY
WATER UTILITY AUTHORITY

BILL NO. R-19-16
1 RESOLUTION
2 AUTHORIZING AN AGREEMENT FOR WATER AND SEWER SERVICE FOR UNIT
3 3A OF THE TRAILS SUBDIVISION
4 WHEREAS, PV Trails Albuquerque, LLC is the Developer and owner of property
5 located in Unit 3A of the Trails subdivision, south of Paseo Del Norte and west of
6 Rainbow Blvd. N.W.; and
7 WHEREAS, the property lies within the former New Mexico Utilities, Inc.
8 ("NMUI") service area, outside the Water Authority's currently adopted Water Service
9 Area;and
10 WHEREAS, the Water Authority’s Water and Wastewater System Expansion
11 Ordinance requires that new service developed outside the Water Authority’s service
12  area will incur no net expense to the Water Authority, be facilitated by a Board approved
13 development agreement and be subject to provisions of relevant updated planning
14  documents as approved by the City and/or County; and
15 BE IT RESOLVED BY THE WATER AUTHORITY:
16 Section 1. PV Trails Albuquerque, LLC will obtain all permits, assurances, and
17  approvals from the Water Authority and the City of Albuquerque development/design
18 review process. Construction of water and/or sewer lines and Master Plan Facilities
19 shall be in conformance with the plans approved by the Water Authority and all
20 applicable plans, specifications, requirements, and standards of the Water Authority.
21 Section 2. The provision of water and wastewater service to the Property and
22  the expansion of the System shall incur no net expense to the Water Authority or
23  current ratepayers and shall be subject to Utility Expansion and Water Supply Charges
24  current at the time of connection and as updated from time to time.
25 Section 3. The provision of water and wastewater service to the Property shall
26  be contingent upon the Developer: constructing necessary Master Plan Infrastructure;
27  paying its proportionate share of the cost of arsenic removal and installing other
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improvements consisting of distribution and collector lines to tie into existing Water
Authority infrastructure in the area.

Section 4. PV Trails Albuquerque, LLC will be responsible for close coordination
of the project with the Water Authority during the design and construction phases,
including the review of the design details during the design process, and the approval of
specifications and contract documents.

Section 5. The Executive Director is authorized to enter into an Agreement with
PV Trails Albuquerque, LLC consistent with this Resolution and Water Authority

Ordinances for the provision of water and sewer service to the Property.



DEVELOPMENT AGREEMENT
The Trails Unit 3A

Albuquerque Bernalillo County Water Utility Authority, a New Mexico political
subdivision, (“Water Authority”) and PV Trails Albuquerque, LLC, a Nevada limited
liability corporation, (“Developer”) (together, “Parties™), agree as follows:

1. Recitals

A. PV Trails Albuquerque, LLC is the “Developer” and owner of certain real

1

property located in Unit 3A of the Trails subdivision (collectively, the
“Property”). The Property is more particularly described and shown on
Exhibit A attached hereto and incorporated herein by reference. The Property
consists of a total of 103.97 acres of developable land zoned primarily for
residential uses, with approximately 5.87 acres of property zoned commercial.
The Property at full development will consist of nine phases, with all phases
served by pressure zone 5W. The phases consist of five single family
residential developments, three multi-family residential developments and one
commercial development. The single-family residential developments consist
of the following: Durango Unit 4 (22 single family residential lots), Durango
Unit 5 (19 single family residential lots}), Valle Prado Unit 4 (47 single family
residential lots), Valle Prado Unit 5 (46 single family residential lots), and
Catalonia (78 single family residential lots) for a total of 212 single family
residential lots. The multi-family residential developments consist of the
following: Tract 1 (240 multi-family residential units), Tract 4 (520 multi-
family residential units) and Tract 5 (140 multi-family residential units) for a
total of 900 multi-family residential units. Tract 3 is 5.87 acres of Mixed Use
— Low Intensity (MX-L) zoned property that will develop with neighborhood-
scale convenience shopping, commercial uses or low-density multi-family
residential dwellings. The Property is located in the former New Mexico
Utilities, Inc. ("NMUI") service area, outside the Water Authority's currently
adopted Water Service Area.

The Properties are described as:

Tract lettered "C" of VALLE PRADO UNIT 3, (Being a Replat of Tract F,
Valle Prado Unit 1 and Tract A, Valle Prado Unit 2), Within The Town of
Alameda Grant in Projected Section 16, Township 11 North, Range 2
East, New Mexico Principal Meridian, City of Albuquerque, Bernalillo
County, New Mexico, as shown and designated on the Plat recorded
December 4, 2015 in Book 2015C, Page 158 as Document No.
2015104072, re-recorded as Corrected Plat recorded March 15, 2016 in
Book 2016C, Page 21 as Document No. 2016023878.

PV Trails Development Agreement

6-12-19
2082202.5



2

Tracts numbered One (1), Two (2), Three (3), Four (4), Five (5) and Six
(6) of the Bulk Land Plat of THE TRAILS UNIT 3A, (Being a Replat of
Tracts | thru 8, OS-1 and OS-2, The Trails Unit 3 and Tract 12, The Trails
Unit 2), City of Albuquerque, Bernalillo County, New Mexico, as the
same are shown and designated on the Plat of said Subdivision, filed in the
office of the County Clerk of Bernalillo County, New Mexico on
December 21, 2007 in Plat Book 2007C, Page 352 as Document No.
2007171107.

Tract "H" of Plat of DURANGO UNIT |, (Being a Replat of Tracts 7 and
8, The Trails Unit 3A), Within The Town of Alameda Grant in Projected
Section 16, Township 11 North, Range 2 East, New Mexico Principal
Meridian, City of Albuquerque, Bernalillo County, New Mexico, as the
same are shown and designated on the Plat thereof, filed in the office of
the County Clerk of Bernalillo County, New Mexico on February 12, 2016
in Plat Book 2016C, Page 12 as Document No. 2016013834.

Each of the Plats of the subject Properties as identified above are attached and
incorporated as a portion of Exhibit A.

Seven single family residential lots in Valle Prado Unit 4, representing 1.00
acres, are located in Pressure Zone 4W. The remaining 102.97 acres are
located in Pressure Zone 5W of the Corrales Trunk.

The Parties desire to agree upon terms and conditions pursuant to which the
Water Authority will provide water and sanitary sewer service to the Property.
As a condition of such service, the Developer shall construct, or cause to be
constructed, extensions of existing public water and sanitary sewer lines and
other necessary infrastructure improvements (collectively, “Facility
Improvements”) under all applicable plans, specifications, requirements, and
standards of the Water Authority. At the time of development for each phase,
an Availability Request will be made by the Developer to the Water
Authority. The Water Authority shall issue an Availability Statement for each
the Property reflecting necessary Facility Improvements for each phase.
Further approval of the Water Authority Board is not necessary for the
issuance of such Availability Statements for Properties covered by this
Development Agreement. The Facility Improvements referenced in this
Agreement are not considered Master Plan improvements by the Water
Authority. As such, reimbursement of construction costs associated with their
construction will not be available through water and sewer UEC (as defined
below in Section 4.B) reimbursements.

In order to provide water and sanitary sewer service to the Property, certain
regional water and sanitary sewer improvements (herein after referred to as the
“Master Plan Infrastructure”) will also be required as identified in the Zone 5W
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6-12-19



of Corrales Trunk Master Plan Study dated January 2018 and any subsequent
related technical memoranda. The Master Plan Infrastructure consists of a
transmission line to convey water from the existing Zone SW Corrales Pump
Station 7 to a new Zone 5W storage reservoir. The sizing based on the Draft
Corrales Trunk Master Plan is a 20" transmission line and 2.0-million-galion
reservoir. The final sizing of the transmission line and reservoir shall be
determined in the Final Master Plan document, but will not be greater than
described above. The Master Plan Infrastructure is shown on Exhibit B,
attached and incorporated herein.

F. The expansion of the existing potable water, non-potable water, and/or

sanitary sewer systems to serve the Property will require augmented arsenic
treatment. These augmentations are in addition to the Facility Improvements
and Master Plan Infrastructure associated with this Development Agreement
and subsequent Availability Statements. The Property is assessed a Facility
Fee that reflects its proportional costs of the required additional system
capacities, as detailed on Exhibit C. The Facility Fee shall be paid prior to the
first service connection to the Property.

. A previous owner of the Properties, Woodmont Paseo, LL.C, a Nevada limited

liability corporation, was a party with the Water Authority to that
Development Agreement (Durango Units 4 and 5 Subdivision) dated
September 7, 2016, and that Settlement Agreement and Release in Full dated
February 8, 2017, relating to portions of the Properties. Development did not
occur under such agreements, and the current Developer has a different
development plan and schedule. As is further evidenced by Exhibit E, the
attached and incorporated Assignment and Release signed by John Murtagh,
the Parties agree by their signatures hereto, that this Development Agreement
fully rescinds and replaces the cited agreements between the Water Authority
and Woodmont Paseo, LLC.

2. Design and Construction of the Facility Improvements

3

A. The Developer will cause definitive designs and plans of the Facility

Improvements for each phase to be produced which will include estimates of
all costs and expenses. The Developer will be responsible for close
coordination of the project with the Water Authority during the design and
construction phases, including review of design details, during the design
process, and the approval of specifications and contract documents. The
Water Authority will review and approve in a timely manner the design plans
for construction and estimated cost, to ensure the designs meet Water
Authority standards and follow the guidance provided in the City’s
Development Process Manual (“DPM”) and/or applicable Water Authority
Design Manuals, Specifications, and Details.
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B.

The Developer will complete, or cause to be completed, construction of the
Facility Improvements for each phase as approved by the City of Albuquerque
Design Review Committee and the Water Authority, and in conformance with
all applicable plans, specifications, and standards of the City and the Water
Authority. The Water Authority shall provide service to the Property only
after the Water Authority has accepted the Facility Improvements pertinent to
the applicable section of the Property and the Developer has met the
requirements of Paragraph 4(E) of this Agreement and is not otherwise in
breach of this Agreement. The Water Authority shall accept, operate and
maintain the Facility Improvements after the Developer conveys, at no
expense to the Water Authority, all the Facility Improvements together with
all real and personal property rights which the Water Authority deems
reasonably necessary which shall be free and clear of all claims,
encumbrances and liens for the construction, operation and maintenance. The
provisions of this Agreement constitute covenants running with the referenced
Property for the benefit of the Water Authority and its successors and assigns
until terminated, and are binding on the Developer and their heirs, successors
and assigns.

. The Developer will not connect the Facility Improvements to the existing

water and sanitary sewer lines within the City of Albuquerque (“City”) public
right-of-way or within public easements until the Water Authority has
approved the Facility Improvements and confirmed Developer’s compliance
with the requirements of Paragraph 4(E) of this Agreement. The Developer
will obtain all necessary permits, assurances, and approvals from the Water
Aauthority and City, and the Developer will deliver a copy of such permits,
assurances, and approvals to the Water Authority prior to the start of
construction. Construction will be handled through the City work order
process.

The contractor’s one (1) year warranty period shall commence upon final
project acceptance of each City Work Order by the Water Authority. The
Developer shall be responsible for conducting an 11 month warranty
inspection. The Developer shall be responsible for correcting any deficiencies
found during the inspection to the satisfaction of the Water Authority.

To the extent relevant and applicable and to the extent there is no conflict with
the terms of this Agreement, the usual procedures and documentation,
including the Procedure “B”, as defined in the Subdivision Ordinance and the
DPM of the City, will be followed and used for the Facility Improvements.

Upon completion of all Work Order projects, the Developer shall provide to
the Water Authority a completed Asset Data Table of the assets
installed/constructed or any other asset information required of the Water
Authority.
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3. Design and Construction of the Master Plan Infrastructure

5

A.

The Developer will cause definitive designs and plans of the Master Plan
Infrastructure to be produced which will include estimates of all costs and
expenses. The Developer will be responsible for close coordination of the
project with the Water Authority during the design and construction phases,
including review of design details, during the design process, and the
approval of specifications and contract documents. The Water Authority will
review and approve in a timely manner the design plans for construction and
estimated cost, to ensure the designs meet Water Authority standards and
follow the guidance provided in the City's Development Process Manual
("DPM") and/or applicable Water Authority Design Manuals, Specifications,
and Details.

Construction will be handled through the City and/or Water Authority work
order processes. The Developer will complete, or cause to be completed,
construction of the Master Plan Infrastructure as approved by the City of
Albuquerque Design Review Committee, City of Rio Rancho, Bernalillo
County, and/or the Water Authority, and in conformance with all applicable
plans, specifications, requirements and standards of the applicable
jurisdiction.

‘The Developer will not connect to the Master Plan Infrastructure until the
Water Authority has approved the plans for the Master Plan Infrastructure
and performed to the Water Authority's satisfaction the construction
conditions stated herein.

The Developer will convey to the Water Authority all Master Plan
Infrastructure that have been approved and accepted by the Water Authority
as well as all real property and necessary easements, for the Master Plan
Infrastructure at locations acceptable to the Water Authority, free and clear
of all liens, claims, and encumbrances for the construction, operation, and
maintenance of the Master Plan Infrastructure. The property acquired for
locating the required one (1) 2.0-million-gallon reservoir shall be of
sufficient size and proper elevation as approved by the Water Authority, to
allow for the construction of a future second 2.0-million-gallon reservoir.
The Developer will obtain all necessary permits, assurances, and approvals
from the Water Authority, City of Albuquerque and City of Rio Rancho,
and/or Bernalillo County, and the Developer will deliver a copy of such
permits, assurances, and approvals to the Water Authority prior to the start of
construction.

To the extent relevant and applicable and to the extent there is no conflict
with the terms of this Agreement, the usual procedures and documentation,
including the Procedure "B", as defined in the Subdivision Ordinance and the
DPM of the City, and/or the Water Authority Infrastructure Agreement, will
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be followed and used for the Master Plan Infrastructure.

4. Service

6

A,

The Developer shall comply with the Water Authority’s Water and Sewer
System Expansion Ordinance, as amended from time to time. Connection for
water service shall require the concurrent connection of sanitary sewer service
to the Water Authority’s wastewater system.

The Developer or its successor shall pay Utility Expansion Charges (UECs)
and the Water Supply Charges (WSCs)/Water Resource Charges (WRCs) at
the rates that are imposed at the time of a service connection, as provided in
the Water Authority’s Water and Sewer Rate Ordinance, as amended from
time to time.

The Developer or its successor shall pay the Facility Fee prior to any service
connections to the Water Authority’s potable water, non-potable water, or
sanitary sewer systems. The Facility Fee has been calculated for the Property
contemplated under this Development Agreement as is set forth on Exhibit C.
The Facility Fee reflects the proportional costs associated with the necessary
increase in arsenic removal water treatment capacity.

Pursuant to Water Authority Resolution No. R-05-13, the Developer agrees
that it will incorporate water conservation guidelines that will seek to achieve
water usage of no more than 180 gallons per household which is equivalent to
seventy-five (75) gallons per capita per day.

Interim Connection - Subject to the terms of this Agreement, the
Developer may temporarily serve those specific portions of the Property
delineated on Exhibit D via a connection from the existing Corrales 5W
closed looped system in the Corrales Trunk. The Water Authority will
allow such connection to this closed looped system and issue water meters
for that portion of the Property identified on Exhibit D when the
construction of the transmission line and reservoir associated with the
Master Plan Infrastructure has commenced. Commencement of
construction shall require obtaining any needed construction permits and
beginning actual excavation work to install the Master Plan Infrastructure.

Financial Guarantee - For any Master Plan Infrastructure required to be
constructed by Developer herein, the Developer shall provide a financial
guarantee in the form of a performance bond that is acceptable to the Water
Authority as assurance that the Master Plan Infrastructure will be completed
and placed in service. The bond will be posted at the time the first interim
connection above is requested, with the amount of the bond calculated based
on the percentage of Master Plan Infrastructure still to be constructed at that
time. The Developer can request partial reductions of the performance
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bond amount as the Master Plan Infrastructure progresses and is accepted
and approved by the Water Authority.

5. Reimbursement

7

A.

As further delineated in this Agreement, the Water Authority will reimburse
the Developer for all reasonable, preapproved direct costs associated with
the completed Master Plan Infrastructure. The amount of the reimbursement
payment will not include any interest. Costs that are reimbursable may
include some or all of the fair market value of the land to be conveyed to the
Water Authority, the master plan study, costs of design, construction (the
aggregate amount of the construction contracts awarded), construction
management, inspection, testing, staking, all associated Water Authority
administrative fees and state and local gross receipts taxes incurred by the
Developer in the construction of the Master Plan Infrastructure. The
engineering costs of the master plan, design, construction management,
inspection, testing, staking and the geotechnical investigation that are
included in the amounts subject to reimbursement will be limited to the
extent that such costs would have been allowed if engineering services were
contracted by the Water Authority, that is limited by the multiplier used in
the Water Authority contracts and according to standard Water Authority
design fees.

. Reimbursement of the costs for the Master Plan Infrastructure to the

developer is available only from Water UECs collected as services are
established for the properties either owned and/or purchased by the
Developer that are within Pressure Zones 4W and 5W, as well as properties
within Pressure Zone 5W served off of the Corrales Trunk which connect
after the date of this Agreement which substantially benefit from the Master
Plan Infrastructure.

Previously approved development agreements for developments owned by
others within Pressure Zone 4W may already have obligated Water UECs
for reimbursement. UECs will only be reimbursed once in connection with
this or any other development agreement.

Reimbursement of UEC's will be paid on an annual basis to the Developer
for those improvements completed and approved by the Water Authority and
shall be initiated by the Developer. Under no circumstances will any other
funding sources of the Water Authority be used for such reimbursements and
nothing in this Agreement will be construed to require the Water Authority
to use any other funding sources, including, without limitation, facility fees,
pro rata, charges for current water and sewer services, franchise fee charges,
facility rehabilitation charge, sustainable water supply charges, water supply
charges, income from miscellaneous services or property, or interest on
funds or receivables.

PV Trails Development Agreement
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6.

8

E. The Developer will provide the Water Authority with calculations, itemized
invoices, receipts and waivers of liens from subcontractors together with
supporting documentation with the reimbursement request.

F. Reimbursements under this Agreement are meant to reimburse, from public
funds, the Developer for certain costs of infrastructure design and
implementation. Should the Developer receive public funds, public benefits
or credits from any other public source to pay for, make up for, apply to or
offset infrastructure design and implementation costs, such public funds,
benefits or credits will be reported to the Water Authority and may represent
a reduction in any reimbursements authorized by this Agreement.

Termination. If construction of the Facility Improvements and/or Master Plan
Infrastructure by the Developer has not been completed and accepted by the Water
Authority within seven years of the effective date of this Agreement, this Agreement
shall automatically terminate, and the Water Authority and the Developer shall have
no further rights, obligations, or liabilities with respect to this Agreement, unless
otherwise agreed in writing.

Water for Construction. During the construction of the Facility Improvements
and/or Master Plan Infrastructure, the Developer agrees to utilize alternative methods
as approved by the City of Albuquerque’s Air Quality Division for dust abatement
and control including compost from the Water Authority, if economically feasible.
The Developers may purchase water for construction from the Water Authority from
the nearest approved fire hydrant in accordance with the Water Authority’s Water and
Sewer Rate Ordinance. Water purchased from the Water Authority shall be used only
for construction.

Indemnification.  Until final acceptance of the Facility and Master Plan
Improvements by the Water Authority, the Developer shall be solely responsible for
the condition and maintenance of the Facility and Master Plan Improvements and the
premises upon which the Facility and Master Plan Improvements are constructed.
The Developer agrees to indemnify and hold harmless the Water Authority and its
officials, agents, and employees from and against all suits, actions or claims of any
character brought because of any injury or damage arising out of the design or
construction of the Facility and Master Plan Improvements, or by reason of any act or
omission, or misconduct of the Developer, its agents, employees or the Engineer or
Contractor or its agents or employees. The indemnity required hereunder shall not be
limited by reason of the specification of any particular insurance coverage in this
Agreement. Nothing herein is intended to impair any right or immunity under the
laws of the State of New Mexico. The indemnification by the Developer herein does
not extend to the negligent acts of the Water Authority.

Representations and Warranties of Developer. The Developer represents and
warrants that:

PV Trails Development Agreement
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10.

11.

12,

13.

9

A. Developer is a validly existing limited liability company under the laws of the
State of Nevada.

B. Developer has all the requisite power and authority to enter into this
Agreement and bind the Developer under the terms of the Agreement; and

C. The undersigned officer of the Developer is fully authorized to execute this
Agreement on behalf of the Developer.

Notices. Any notice to be given under this Agreement will be in writing and will be
deemed to have been given when deposited with the United States Postal Service,
postage prepaid and addressed as follows:

If to the Water Authority:

Mark S. Sanchez

Executive Director

Albuquerque Bernalillo County
Water Utility Authority

One Civic Plaza, Room 5012
Albuquerque, New Mexico 87102

If to Developer:

PV Trails Albuquerque, LLC

Attn: Andrew Kaplan, Manager

4350 La Jolla Village Drive, Suite 110
San Diego, CA 92122

Assignment. This Agreement will not be assigned without the prior written consent
of the Water Authority and the Developer. If so assigned, this Agreement shall
extend to and be binding upon the successors and assigns of the parties hereto.

Miscellaneous. This Agreement will be governed by and interpreted in accordance
with the laws of the State of New Mexico. The headings used in this Agreement are
for convenience only and shall be disregarded in interpreting the substantive
provisions of the Agreement. This Agreement binds and benefits the Water Authority
and their successors, assigns, and transferees and the Developer and their successors,
assigns and transferees. Time is of the essence of each term of this Agreement. If
any provision of this Agreement is determined by a court of competent jurisdiction to
be void, invalid, illegal, or unenforceable, that portion will be severed from this
Agreement and the remaining parts will remain in full force as though the invalid,
illegal, or unenforceable portion had never been a part of this Agreement.

Integration; Interpretation. This Agreement contains or expressly incorporates by
reference the entire agreement of the parties with respect to the matters contemplated
by this Agreement and supersedes all prior negotiations. This Agreement may only
be modified in writing executed by both parties.

PV Trails Development Agreement
6-12-19



14. Approval. This Agreement is subject to the approval of the Board of Directors of the
Water Authority and will not become effective until approved by the Water
Authority.

15. Effective Date. The effective date of this Agreement is the date last entered below.

In Witness Whereof, the parties hereto have executed this Agreement on the dates
entered below.

Albuquerque Bernalillo County Developer
Water Utility Authority PV Trails Albuquerque, LLC
a Nevada limited liability corporation

By: By:

Mark S. Sanchez Andrew Kaplan

Executive Director Manager
Date: Date:

10
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ACKNOWLEDGEMENTS

STATE OF )
) ss
COUNTYOF )
This instrument was acknowledged before me on, , 20 by

Andrew Kaplan, Manager of PV Trails Albuquerque, LLC a Nevada limited liability
company, on behalf of said Company.

Notary Public
My Commission Expires:
STATE OF NEW MEXICO )
) ss
COUNTY OF BERNALILLO )
This instrument was acknowledged before me on , 20__ by Mark

S. Sanchez, Executive Director of the Albuquerque Bernalillo County Water Utility
Authority, a New Mexico political subdivision.

Notary Public
My Commission Expires:

11
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EXHIBIT E
ASSIGNMENT AND RELEASE
by and between
PV Trails Albuquerque, LLC and
Woodmont Paseo, LLC



ASSIGNMENT AND RELEASE

THIS ASSIGNMENT AND RELEASE (“Assignment”) is made effective as of (the
“Assignment Effective Date™), by Woodmont Paseo, LLC a Nevada limited liability company
(“Assignor”) in favor of PV Trails Albuquerque, LLC a Nevada limited liability company

(“Assignee”).

WITNESSETH:

WHEREAS, Assignor and Albuquerque Bernalillo County Water Utility Authority
“Water Authority”) are parties to that certain Settlement Agreement and Release in Full dated
February 8, 2017 a copy of which is attached hereto as Exhibit “A” (the “Settlement
Agreement”) and Development Agreement Durango Units 4 and S Subdivision (the
“Development Agreement”), which, among other things, establishes certain rights,
responsibilities and conditions pursuant to which water and sanitary service may be provided for
the benefit of certain real property (the “Property”) described in the Settlement Agreement and
Development Agreement. The Settlement Agreement and Development Agreement are
hereinafter referred to collectively as the “Water Development Agreements.”

WHEREAS, Assignee has acquired all of the Property via a Trustee’s sale, and wishes to
develop the Property. Assignor desires to assign its rights, duties and obligations under the
Water Development Agreements to Assignee.

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of
which are hereby acknowledged, Assignor hereby assigns, sells, transfers, sets over and delivers
unto Assignee all of Assignor’s rights, title, interest, benefits, duties and obligations in and to
and under the Water Development Agreements.

1. Assignor shall not be responsible for any obligations arising under the Water
Development Agreements after the Assignment Effective Date. Assignee shall have all rights,
title, interest, benefits, duties and obligations to the Water Development Agreements and be
responsible for any obligations and covenants therein after the Assignment Effective Date.
Assignor disclaims any interest in the Water Development Agreements and the Water Authority
and Assignor, as a condition of and as consideration for their signature approval of this
Assignment, mutually release each other from any and all claims, known or unknown, under, or
for breaches of, the Water Development Agreements up to and including the date of this
Assignment and Release, and thereafter shall have no further liability or responsibility to each
other pursuant to or under the Water Development Agreements.

2. In the event Assignor or Assignee hereto institutes any action or proceeding
against the other party or the Water Authority with regard to this Assignment, the prevailing
party(s) in such action shall be entitled to recover, in addition to the cost of the suit, its actual
attorneys’ fees and costs.

3. This Assignment shall be binding upon and inure to the benefit of the successors,
assignees, personal representatives, heirs and legatees of all the respective parties thereto.

-1-
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4, This Assignment may be executed in counterparts, each of which shall be an
original, and all of which counterparts, taken together, shall constitute one and the same
agreement.

3. This Assignment is subject to the approval of the Authority. Assignee agrees to
reasonably cooperate in obtaining such approval, at no cost to Assignee.

IN WITNESS WHEREOF, Assignor does hereby execute this Assignment and Release as of the
date first written above.

ASSIGNOR: Woodmont Paseo, L.LL.C.,
a Nevada limited liability company

By:
John Murtagh, Manager

Water Authority’s Consent to and Acceptance of Assignment and Release

Albuquerque Bernalillo County Water Utility Authority hereby consents to the assignment by
Assignor of the Settlement Agreement to Assignee, as set forth in the foregoing Assignment and
Release.

WATER AUTHORITY: Albuquerque Bernalillo County Water Utility Authority

By:

Mark S. Sanchez,
Executive Director

Date:

Assignee’s Acceptance of Assignment and Release

ASSIGNEE: PV Albuquerque Trails, LLC,
a Nevada limited liability company

By: PV General Partner, LLC,
a Delaware limited liability company
(Manager)

By:

Andrew M. Kaplan, Manager



Exhibit “A”
Settlement Agreement and Release in Full

(attached)



SETTLEMENT AGREEMENT AND RELEASE IN FULL

This Settlement Agreement and Release in Full, hereinafter “Agreement”, is
entered on the date of last signature hereto between the Albuquerque Bernalillo County
Water Utility Authority, a New Mexico political subdivision, (“Water Authority™) and
Woodmont Paseo, LLC, a Nevada limited liability corporation, (“Developer™) (together,
“Parties™). This Agreement is entered freely and voluntarily, and constitutes a full and
final settlement of any and all claims, disputes, grievences, and lawsuits, whether known
or unknown, that the Parties have or may have against each other including any claims that
Developer has asserted or could have asserted against the Water Authority concerning,
arising out of, or relating to, Developer’s request for utility services, and Developer's
contracts or relationship with New Mexico Utilities Inc., including any claims asserted or
that could have been asserted in Cause No. D-202-CV-2015-03863. Nothing contained
herein is intended to, and does not, release any claim Developer may have against New
Mexico Utilities, Inc.

WHEREFORE, in satisfaction of any and all claims and in full release thereof the
Parties, agree as follows:

1. Recitals

A. Developer is the owner of certain rcal property located in The Trails Unit 3A
(collectively, the “Property™). The Property is more particularly described
and shown on Exhibit A (Tract 1, Tract 2, Tract 3, Tract 4 and Tract 5),
which is City of Albuquerque Zone Atlas Pages C08Z and C09Z, attached
hereto and incorporated herein by reference. The Property is located in the
Corrales Trunk outside the Water Authority’s currently adopted Water
Service Area. The Property consists of a total of 77 acres of developable land
zoned primarily for residential with approximately 6 acres of the property
zoned commercial.

B. The Property is more fully described as Tracts 1, 2, 3, 4 & portions of Tract
5 of the Trails Unit 3A, from the Plat recorded in the in the Office of the
Clerk of Bemalillo County, New Mexico in Plat Book 2007C, at page 352,
on December 21, 2007, as Document No, 2007171107, pages 1 through
6.attached as Exhibit B

C. The Property is located in Pressure Zone 5W of the Corrales Trunk.

D. The Parties desire to end the litigation in Cause No. D-202-CV-2015-03863
and agree upon terms and conditions pursuant to which the Water Authority
may or might provide water and sanitary sewer service to the Property.

E. In order to provide water and sanitary sewer service to the Property, certain
water and sanitary sewer improvements will be required (hereinafter referred
to as the Master Plan Infrastructure) as identified in the Draft Master Plan
Study dated 1/12/16 and any subsequent related technical memoranda, The
Master Plan Infrastructure generally consists of modifications to the existing

1



5W closed loop pump station for ultimate buildout, extension of a 20"
transmission line to convey water from the modified $W pump station to the
new reservoir, and one (1) 2.0 million gallon storage reservoir to serve the
SW Pressure Zone. The Master Plan Infrastructure is shown on Exhibit C,
attached and incorporated herein. The Developer desires to construct, or
cause to be constructed, extensions of public water distribution mains and
sanitary sewer collector lines and appurtenant infrastructure to serve future
developments within the Property. This infrastructure, as well as other
requirements, will be further described in subsequent development
agreements for each development within the Property.

2. Design and Construction of the Master Plan Infrastructure

A. The Developer will cause definitive designs and plans of the Master Plan
Infrastructure to be produced which will include estimates of all costs and
expenses. The Developer will not connect to the Master Plan Infrastructure
until the Water Authority has approved the plans for the Master Plan
Infrastructure and performed to the Water Authority’s satisfaction the
construction conditions stated in paragraph 3(D) herein. The Developer will
convey to the Water Authority all Master Plan Infrastructure that have been
approved and accepted by the Water Authority as well as all real property
and necessary easements, for the Master Plan [nfrastructure at locations
acceptable to the Water Authority, free and clear of all liens, claims, and
encumbrances for the construction, operation, and maintenance of the Master
Plan Infrastructure. The property acquired for locating the required one (1)
2.0 million gallon reservoir shall be of sufficient size and proper elevation as
approved by the Water Authority, to allow for the construction of a future
second 2.0 million gallon reservoir. The Developer will obtain all necessary
permits, assurances, and approvals from the Water Authority, City of
Albuquerque and City of Rio Rancho, and County, and the Developer will
deliver a copy of such permits, assurances, and approvals to the Water
Authority prior to the start of construction. Construction will be handled
through the City and Water Authority work order processes.

B. The Developer will complete, or cause to be completed, construction of the
Master Plan Infrastructure as approved by the City of Albuquerque Design
Review Committee, City of Rio Rancho and the Water Authority, and in
conformance with all applicable plans, specifications, requirements and
standards of the City(s) and the Water Authority.

C. The Developer will be responsible for close coordination of the project with
the Water Authority during the design and construction phases, including
review of design details, during the design process, and the approval of
specifications and contract documents. The Water Authority will review and
approve in a timely manner the design plans for construction and estimated
cost, to ensure the designs meet Water Authority standards and follow the
guidance provided in the City’s Development Process Manual (“DPM”)
and/or applicable Water Authority Design Manuals.

2



D. To the extent relevant and applicable and to the extent there is no conflict
with the terms of this Agreement, the usval procedures and documentation,
including the Procedure “B", as defined in the Subdivision Ordinance and
the DPM of the City, will be followed and used for the Master Plan
Infrastructure.

3. Service

A. The Developer shall comply with the Water Authority’s Water and Sewer
System Expansion Ordinance, as amended from time to time. Connection
for water service shall require the concurrent connection of sanitary sewer
service to the Water Authority’s wastewater system.

B. The Developer shall pay Utility Expansion Charges (UECs) and the Water
Supply Charges (WSCs) at the rates that are imposed at the time of a service
connection, as provided in the Water Authority’s Water and Sewer Rate
Ordinance, as amended from time to time.

C. The Developer shall pay Facility Fees to the Water Authority for potable
water capacity improvements. These fees shall reflect the proportional
costs of: increasing arsenic removal water treatment capacity to provide
potable water service to the developments within the Property; and,
providing additional water service capacity by additional transmission line
capacity from the adjacent Volcano Trunk in accordance with the approved
Master Plan Infrastructure. These Facility Fees are needed within the
Corrales Trunk to alleviate the Corrales Trunk shortfall and are in lieu of a
developer requirement to build the entire treatment and capacity facilities,
No utility services will be sold to any development within the Property until
its respective Facility Fee is paid in whole. The Facility Fee amount for each
development within the Property will be identified in its respective
development agreement. Facility Fees are subject to reimbursement.

D. Interim Connection - The Developer desires to temporarily serve those
specific portions of the Property delineated on Exhibit D via a connection
from the existing Corrales 5W closed looped system in the Corrales
Trunk, Connection to this closed looped system for a portion of the
Property will be allowed once the construction of the transmission line
associated with the Master Plan Infrastructure is complete and accepted and
the construction of the reservoir and modifications to the purap station, also
associated with the Master Plan Infrastructure, has commenced, acceptable
to the Water Authority.

4. Financial Guaranty - The Developer shall provide a financial guaranty in the
form of a property lien that is acceptable to the Water Authority as assurance
that the Master Plan Infrastructure will be completed and placed in service. The
Developer can request partial releases for the lien as the Master Plan
Infrastructure progresses and is accepted and approved by the Water Authority,

3



5. Reimbursement

A.

E.

F.

The Water Authority will reimburse the Developer for atl reasonable,
preapproved direct costs associated with the completed Master Plan
Infrastructure. The amount of the reimbursement payment will not include
any interest. Costs that are reimbursabte may include some or all of the fair
market value of the land to be conveyed to the Water Authority, the master
plan study, costs of design, construction (the aggregate amount of the
construction contracis awarded), construction management, inspection,
testing, staking, all associated Water Authority administrative fees and state
and local gross receipts taxes incurred by the Developer in the construction
of the Master Plan Infrastructure. The engineering costs of the master plan,
design, construction management, inspection, testing, staking and the
geotechnical investigation that are included in the amounts subject to
reimbursement will be limited to the extent that such costs would have been
allowed if engineering services were contracted by the Water Authority, that
is limited by the multiplier used in the Water Authority contracts and
according to standard Water Authority design fees.

Reimbursement of the costs for the Master Plan Infrastructure to the
developer is available from Water UECs collected as services are established
for the properties either owned and/or purchased by the Developer that are
within Pressure Zones 4W and 5W, as well as other properties within
Pressure Zone 5SW that the Water Authority determines substantially benefit
from the Master Plan Infrastructure.

. Previously approved development agreements for developments owned by

the Developer within Pressure Zone 4W may already have obligated Water
UECs for reimbursement to the developer. UECs will only be reimbursed
once in connection with this or any other development agreement,

. Reimbursement of UEC’s would be made on a calendar year basis to the

Developer for those improvements completed and approved by the Water
Authority and shall be initiated by the Developer. Under no circumstances
will any other funding sources of the Water Authority be used for such
reimbursements and nothing in this Agreement will be construed to require
the Water Authority to use any other funding sources, including, without
limitation, facility fees, pro rata, charges for current water and sewer
services, franchise fee charges, facility rehabilitation charge, sustainable
water supply charges, water supply charges, income from miscellaneous
services or property, or interest on finds or receivables.

The Developer will provide the Water Authority with calculations, itemized
invoices, receipts and waivers of liens from subcontractors together with
supporting documentation with the reimbursement request.

The Developer will be allowed to request UEC reimbursement following
completion and Water Authority approvat of project phases as follows:



it.

iii.

iv.

Vi.

vii

Phase 1 - Water and Sanitary Sewer Master Plan — provide a final
draft that identifies the water, sanitary sewer and non-potable
infrastructure necessary to provide service to Pressure Zone 5W of the
Corrales Trunk. The master plan shall include the requirements
necessary to provide service to both existing and future developments.
The master plan shall be signed and stamped by a licensed, New Mexico
registered, professional engineer. The master plan must be approved and
accepted by the Water Authority before any reimbursement.

Phase I - Final Design of Transmission Line — provide definitive
designs and plans of the transmission line, along with engineer’s final
estimates of all costs and expenses. The plans shall be consistent with
what was determined in the master plan. Both the plans and estimates
shall be signed and stamped by a licensed, New Mexico registered,
professional engineer. Plans must be approved and accepted by the
Water Authority.

Phase III - Final Design of Reservoir and pump station upgrades -
provide definitive designs and plans of the reservoir and pump station
upgrades, along with engineer’s final estimates of all costs and
expenses. The plans shall be consistent with what was determined in the
master plan. Both the plans and estimates shall be signed and stamped
by a licensed, New Mexico registered, professional engineer, Plans must
be approved and accepted by the Water Authority.

Phase 1V - Property Acquisition -~ provide all necessary easements,
whether by paper easements or plats, and real property for all of the
Master Plan Infrastructure identified in the development agreement.
Further requirements are addressed in paragraph 2.A above.

Phase V - Construction of Transmission Line - The developer wili
complete, or cause to be completed, construction of the transmission
line as identified in the master plan, as approved by the City of
Albuquerque Design Review Commiftee, City of Rio Rancho and the
Water Authority, and in conformance with all applicable plans,
specifications, requirements and standards of the City(s) and the Water
Authority. The transmission line must be inspected, approved and
accepted by the Water Authority. A closeout package (including as-built
drawings) acceptable to the Water Authority must also be provided.
Phase VI - Construction of Reservoir - The developer will complete,
or cause to be completed, construction of the reservoir as identified in
the master plan, as approved by the City of Albuquerque Design Review
Committee, City of Rio Rancho and the Water Authority, and in
conformance with all applicable plans, specifications, requirements and
standards of the City(s) and the Water Authority. The reservoir must be
inspected, approved and accepted by the Water Authority. The reservoir
shall be operational and connect to the transmission line (phase 5).A
third party coating inspector shall be paid for by the developer, A
closeout package (including as-built drawings) acceptable to the Water
Authority must also be provided,

Phase VII - Construction of modification to Pump Station - The
developer will complete, or cause to be completed, construction of the

5



upgraded pump station as identified in the master plan, as approved by
the City of Albuquerque Design Review Committee, City of Rio
Rancho and the Water Authority, and in conformance with all
applicable plans, specifications, requirements and standards of the
City(s) and the Water Authority. The pump station shatl be operational
and connect to the transmission line (phase 5) and reservoir {phase 6).
The pump station must be inspected, approved and accepted by the
Water Authority. A closeout package (including as-built drawings)
acceptable to the Water Authority must also be provided.

viii  Nothing contained in this Agreement shall be construed as a promise or
obligation by the Water Authority that there will be sufficient UECs
from this or any other development to reimburse, in whole or in part,
Developer's Master Plan Infrastructure costs.

G. Reimbursements under this Agreement are meant to reimburse, from public
funds, Developer for the costs of the infrastructure design and
implementation. Should Developer receive public funds, benefits or credits
from any other source to pay, make up for, apply to, or offset such costs, such
funds, benefits or credits will be credited to the reimbursements autherized
by this Agreement.

. Termination. If construction of the Master Plan Infrastructure by the Developer
has not been completed and accepted by the Water Authority within seven years
of the effective daie of this Agreement, this Agreement shall automatically
terminate, and the Water Authority and the Developer shall have no further rights,
obligations, or liabilities with respect to this Agreement, unless otherwise agreed
in writing. Any such termination will not affect the validity of any Lien
previously granted by Developer.

. Water for Construction. During the construction of the Master Plan
Infrastructure, water for construction may be obtained from a hydrant designated
by the Water Authority as set forth on Exhibit E attached hereto and incorporated
herein by reference. 1f economically feasible, the Contractor is encouraged to
utilize altemative methods for dust abatement and control including compost
from the Water Authority.

. Indemnification. The Developer will defend, indemnify and hold harmless the
Water Authority and its officials, agents, and employees on demand from any
claims, actions, suits, or other proceedings arising from the acts or omissions of
the Developer, its agents, representatives, contractors, or subcontractors, or
arising from the failure of the Developer, its agents, representatives, contractors,
or subcontractors to perform any act or duty required of the Developer in this
Agreement. The indemnification by the developer will not extend to the negligent
acts of the Water Authority.

. Representations and Warranties of Developer. The Developer represents and
warrants that:



10,

11.

12.

A. Developer is a validly existing limited liability company under the laws of
the State of Nevada.

B. Developer has all the requisite power and authority to enter into this
Agreement and bind the Developer under the terms of the Agreement; and

C. The undersigned officer of the Developer is fully authorized to execute this
Agreement on behalf of the Developer.

Notices. Any notice to be given under this Agreement will be in writing and will
be deemed to have been given when deposited with the United States Postal
Service, postage prepaid and addressed as follows:

If to the Water Authority:

Mark 8. Sanchez

Executive Director

Albuquerque Bernalillo County
Water Utility Authoritly

One Civic Plaza, Room 5012
Albuguergque, New Mexico 87102

If to Devetoper:

Woodmont Paseo, LLC, a Nevada limited liability corporation
Atin: Kelly Calhoun, Manager
3077 East Warm Springs Road, Suite 100
Las Vegas, Nevada, 89120

Assignment. This Agreement will not be assigned without the prior written
consent of the Water Authority and the Developer.

Miscellaneous. This Agreement will be governed by and interpreted in
accordance with the laws of the State of New Mexico. The headings used in this
Agreement are for convenience only and shall be disregarded in interpreting the
substantive provisions of the Agreement. This Agreement binds and benefits the
Water Authority and their successors, assigns, and transferees and the Developer
and their successors, assigns and transferees. Time is of the essence of each term
of this Agreement. If any provision of this Agreement is determined by a court
of competent jurisdiction to be void, invalid, illegal, or unenforceable, that
portion will be severed from this Apgreement and the remaining parts will remain
in full force as though the invalid, illegal, or unenforceable portion had never
been a part of this Agreement.

13, Integration; Interpretation. This Agreement contains or expressly incorporates

by reference the entire agreement of the parties with respect to the matters
contemplated by this Agreement and supersedes all prior negotiations. This
Agreement may only be modified in writing executed by both parties.

-10-



14, Approval. This Agreement will become effective upon approved by the Board.
Upon Board approval this Agreement fully and finally resolves any claims the
parties may have against cach other and a Dismissal with Prejudice, as between
the parties hereto, shall be entered in Cause No. D-202-CV-2015-03863.

15. The Parties acknowledge that they have not relied on aeny promises,
representations, or statements not stated herein when executing this Agreement
and that this Agreement incorporates any and all prior discussion or
representations of the Parties and any such discussions or representations are
merged herein.

16. This Agreement shall be governed by, and interpreted and enforced under the
laws of the state of New Mexico, exclusive of its conflict-of-laws provisions.

17. This Agreement may not be modified, supplemented, or superseded, except by an
express written agreement signed by the Parties.

18. 1t is further agreed and understood that this Agreement may not be admitted in
evidence in any proceeding, except a proceeding to enforce the terms of this
Agreement.

19. The provisions of this Agreement are severable. If any provision of this
Agreement is adjudged by any court to be void or unenforceable, in whole or in
part, such adjudication shall not affect the validity of the remaining provisions.

20, Effective Date. The effective date of this Agreement is the date last entered
below under the Parties’ signatures.

In Witness Whereof, the parties hereto have executed this Agreement on the dates entered

below,
Albuquerque Bernalille County Developer
Water Utility Authority Woodmont Paseo, LLC,
8 Nevada limited liability corporation

By: 7M

Mark S. Sanchez

t E ive Dj
Date: xmbhv ﬁr

ACKNOWLEDGEMENTS

STATE OF NEW MEXICO )
) ss
COUNTY OF BERNALILLO )

-11-



en. 2-1-17
This instrument was acknowledged before me on, September-9;-2014 by Kelly Calhoun,
Manager of Woodmont Paseo, LLC a Nevada limited liability corporation, on behalf of

said Company.
P
otary Public

My Comynission Expires:
EMENE

OFFICIAL SEAL
ERNEST GOMEZ

NOTARY PUBLIC
STATE QF NEW MEXICO

STATE OF NEW MEXICO ) Yy Sommiseion Dpires
)} ss
COUNTY OF BERNALILLO )

This instrument was acknowledged before me on 2. 5 811, wark S.

Sanchez, Executive Director of the Albuguerque Bemalillo County Water Utility
Authority, a New Mexico political subdivision.

| I
Notary PW —
My Commission Expires:
e\ VOO

OFFICIAL SEAL
Kelll De Angelis-Craig

OTARY PUBLIC
s'ra':'a OF NEW MEXICO

My Commilsiten Expt
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EXHIBIT B.3
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EXHIBIT B.4
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EXHIBIT B.5
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EXHIBIT B.6
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Exhibit C - Master Plan Infrastructure
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Exhibit E - Fire Hydrants Available for Construction Water
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